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CURRENT TOPICS 


Solicitors and Public Relations 


OF interest to solicitors, having regard to repeated proposals 
by Mr. WILLIAM CHARLES CROCKER that The Law Society 
should have a Public Relations Officer, is a note on the work 
of the Massachusetts Bar Association’s Committee on Public 
Relations, enclosed with the October issue of the Massachusetts 
Law Quarterly. Plans, it appears, are being worked out for 
radio and television programmes. One such programme, 
consisting of a panel discussion on the new Internal Revenue 
Code, and a naturalisation ceremony, is to be televised from 
Boston. Acting on the suggestion of the American Bar 
Association, the association has prepared a pamphlet called 
“Meet Your Lawyer,’’ which a number of bankers’ associa- 
tions have agreed to distribute to their members for counter 
display. A series of articles is to be printed in booklet form 
and distributed to the newspapers. Every high school in 
the State is to receive a visit from a lawyer to speak on the 
courts as protectors of freedom. Over 200 schools have 
asked to be visited. Public relations activities by Bar 
Associations in the U.S.A. are not new. Examples were 
quoted in these columns from the Massachusetts Law 
Quarterly in 1946 (ante, vol. 90, p. 48). In the same volume, 
at p. 590, it is recorded that it was at ‘the instance of 
Mr. William Charles Crocker that a Public Relations 
Committee of The Law Society had been established. 
While not in any way minimising the valuable work done 
by this committee, it is possible to hope that the forward 
and yet dignified activities of the Massachusetts Bar 
Association will be carefully noted and, where suitable to 
conditions in this country, imitated. 


An Administrative Appeal Tribunal 


On somewhat similar lines to the proposal to which we 
recently referred in these columns (ante, p. 827) to set up an 
Administrative Division of the High Court to deal with the 
decisions and acts of administrative tribunals, Lord Justice 
DENNING, addressing the Royal Institute of Public Administra- 
tion on 13th December on “ Law in a developing community,” 
suggested the establishment of a tribunal which could inquire 
into the law and the facts of such cases as the Crichel Down 
case and that of Mr. Pilgrim. Lord Justice Denning suggested 
that there should be a judge as chairman and two assessors 
—two senior civil servants, possibly. He thought that the 
tribunal should not be a judge alone, because such matters 
involved departmental commitments. Lord Justice Denning 
expressed the view, which is almost universally held nowadays, 
that this is a matter for consideration as one of the answers 
in law to the developing community. It may well be the 
only answer. 

Preservation of Records 

THE MASTER OF THE ROLLS, as President of the British 
Records Association, made some important observations 
on the preservation and the prevention of disposal of records, 
when he presented the report and accounts of the association 
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on 13th December. On recent sales of manorial records, 
he said that if a lively market is going to arise in these, 
restrictions to discourage such activities might have to be 
considered. The meeting adopted a resolution to prevent 
the dispersal of similar groups of records, and urged the 
necessity for a revision of the regulations, with particular 
reference to the provision of adequate means of locating and 
preserving manorial records. The Master of the Rolls thought 
the Government should, in the first place, establish a national 
archives council with statutory authority. They covld then 
work out a proper relationship between the council, the 
association and the Historical Manuscripts Commission. 
Local authorities should also be given permission, by statute, 
to incur expenditure in connection with the keeping of local 
records and archives. 


Arthur Garfield Hays 


THE death of the great American lawyer, Mr. ARTHUR 
GARFIELD Hays, on 14th December at the age of seventy- 
three is a sad event on which members of the legal profession 
in all parts of the world will wish to extend their sympathy 
to their brethren in the U.S.A. His lifelong devotion to the 
cause of civil liberties everywhere was world-famous. It was 
exemplified in the famous trial in 1925 of Thomas Scopes, 
the Tennessee school teacher who taught evolution in apparent 
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contravention of the State’s fundamentalist law, in the trials 
of Sacco and Vanzetti in the same year, in the Reichstag 
trials and the unofficial inquiry in London which followed 
them, and in many other cases in which he acted without 
any reward other than the satisfaction of obedience to his 
conscience. In this country he acted in a number of inter- 
national law cases shortly after the outbreak of the 1914-18 
war. His books, including the well-known ‘“ Let Freedom 
Reign ’’ (1925) and “‘ Don’t Tread on Me”’ (1926), remain as 
monuments to his life work. 


Back Duty 


THE report of the Comptroller and Auditor-General on 
the Appropriation Accounts of the Revenue Department, 
published on 7th December (price 1s. 6d.) show an increase 
from {11,045,412 in 1952-53 to £20,381,870 in 1953-54 in 
the amount raised after investigations into under-assessments 
due to fraud and tax evasion. Pena -es also increased from 
£3,865,219 to £7,555,342. 9,836 cases were investigated in 
1952-53 and 18,144 cases were investigated in 1953-54. The 
large number of cases was mainly due to settlements in 
respect of untaxed interest notified by banks and others 
under the 1951 Finance Act. As against 262 settlements of 
important fraud cases, totalling £2,751,100 in 1952-53, the 
number of cases in 1953-54 was 320, totalling {5,761,570. 


GUARANTEES BY LOCAL AUTHORITIES 


SecTION 5 of the Housing Act, 1949, is by no means a new 
provision—in its present form it has been on the statute book 
for some five years, and it reproduced former sections in the 
1936 and earlier Housing Acts. None the less its use has only 
become general in recent months, since the issue of Ministry 
of Housing and Local Government Circular 42/54 last May, 
which recommended its implementation by local authorities 
and gave particulars of a scheme agreed between the Minister 
and the Building Societies Association. 

Local authorities who are prepared to grant guarantees in 
respect of advances by building societies on the terms of the 
scheme have to apply for the Minister’s ‘“‘ umbrella’’ approval 
in the terms of the circular and the section, and if they decide 
to grant a guarantee in a particular case they may not exceed 
the terms of the scheme without the Minister’s specific 
approval. We do not intend to discuss the details of the 
scheme, but rather to discuss a few points of difficulty which 
have arisen in practice between local authorities and building 
societies. 

First, it should be emphasised that this is a discretionary 
power, so far as the local authority are concerned ; it does 
not mean that because the particular authority have agreed 
in principle to participate in the scheme the authority must 
perforce agree to grant each application received for a 
guarantee which is in compliance with the scheme. The local 
authority are pledging public money and they have a duty 
to their ratepayers to ensure that no undue risks are taken. 


The following difficulties have arisen in practice :— 


(a) Valuation—The scheme operates by way of a 
guarantee by the local authority of the difference between 
the maximum amount that the building society would be 
prepared to advance on the property (expressed as a 
percentage—not less than 66%—of the valuation or the 
purchase price, whichever is the lower, of the property), 
and either 90 per cent. or 95 per cent. of the valuation. 
Obviously, therefore, much turns on the valuation, carried 
out in the first instance by the building society’s valuer. 


This valuation is, says the Ministry circular, to form 
“the basis of the contract,’ but this does not mean the 
local authority cannot (or should not) query the value 
before they agree to grant the guarantee. There is a 
certain feeling in some local authority circles that where 
a building society intend to apply for a guarantee there 
is a tendency for the valuation to be higher than normally 
would be the case. We are certain that the officers of 
building societies or valuers would not consciously or 
intentionally inflate values for this purpose, but we have 
heard of at least one case where a property was valued 
by the building society at £1,450 and the local authority’s 
own surveyor had a short time previously valued the 
same property for the purposes of an (abortive) advance 
under the Housing Act at £1,000. Building societies do 
not always employ local valuers and the local authority’s 
officers may know more about the property than is apparent 
on one visit. 

(b) Financial standing of mortgagor.—No information on 
this point is given on the standard form of application for 
a guarantee, but some local authorities, quite justifiably 
in our opinion, are asking for a few of the essential details 
so as to satisfy themselves of the nature of the risk being 
undertaken. After all, such information will almost 
certainly be in the possession of the building society, 
questions on such matters being common form in applica- 
tions for advances (as they are in applications for advances 
under the Housing Act or the Small Dwellings Acquisition 
Acts). 

(c) Fees.—Many local authorities are charging fees for 
work done in respect of guarantees, the fees varying from 
one to three guineas, or possibly more. Usually the fee is 
charged on completion of the guarantee and it is designed 
to cover the administrative costs involved in investigating 
the application and completing the matter ; the stamp duty 
on the guarantee deed will, of course, be payable in 
addition. Building societies seem to resent the payment of 
such fees (although presumably they pass them on to the 








we Tr eEeveSs 6 


December 25, 1954 


borrower), suggesting that no fees were contemplated in 
the negotiations between the Minister and the Building 
Societies Association, and that the whole point of the 
scheme was to assist intending house purchasers by reducing 
the cost. Local authorities individually were not, however, 
parties to those negotiations, and it is doubtful whether it 
was the intention to reduce the cost of house purchase at 
the expense of the local ratepayers. The legality of such 
charges cannot, we feel, be seriously open to question, but 
no doubt most local authorities prepared to implement 
the scheme will desire to keep their fees as low as 
possible. 
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(d) Title.—This is not the concern of the local authority 
at all, and it is an express term of the model form of 
guarantee deed that no part of any loss arising from a 
defect in title shall fall on the local authority or the Minister 
of Housing and Local Government (who has, it should be 
remembered, promised to bear one-half of any loss that the 
local authority may suffer in consequence of having given 
a guarantee). Those local authorities who wish to see the 
conveyance of the property to the borrower, or who make 
more detailed enquiries on title, are therefore going outside 
the terms of the scheme and are concerning themselves with 
matters they should leave alone. LF G. 


CONDITIONS AFFECTING PASSENGER TRAVEL 


OnE of the most pronounced characteristics of the changes of 
the past twenty or thirty years has been the extension of the 
means of travel, not only from town to town but from country 
to country, and, as was the case with the introduction of the 
railway over a hundred years ago, this development has led 
to an increase in the case law applicable to the carriage of 
passengers, which has also been affected by certain statutory 
provisions. 

This article is concerned only with a limited aspect of this 
wide subject, namely: (1) the extent to which the duty of 
care owed by a carrier to his passenger can be diminished or 
excluded by agreement between them, and (2) the extent 
to which a third party can rely upon the terms of such an 
agreement to avoid liability for his own negligence. 

The second point was recently considered by Pilcher, J., 
in Adler v. Dickson and Another [1954] 3 W.L.R. 450; ante, 
p. 592 (affirmed by the Court of Appeal: [1954] 3 W.L.R. 696 ; 
ante, p. 787), where the defendants were the master and 
boatswain of a ship belonging to a shipping company who had 
issued to the plaintiff, a passenger on the ship, a ticket con- 
taining a condition exempting the company from all liability 
in respect of any injury to a passenger arising from (¢nter alia) 
any negligence of the company’s servants. The plaintiff 
claimed damages for injuries which she alleged were caused 
by the negligence of the defendants, who pleaded that the 
terms of the ticket held by the plaintiff at the time of the 
accident afforded a defence not only to the shipping company 
but to the defendants, who were the company’s servants. 

The defendants relied on a number of decisions relating to 
the carriage of goods where it had been held that persons not 
party to a bill of lading could take advantage of a clause 
exempting the charterers from liability for loss or damage 
to the goods carried. Pilcher, J., who tried the issue raised 
by the defendants as a preliminary point of law, said that the 
ratio decidendi of those cases was that either the goods were 
impliedly bailed in terms that exempted the tortfeasor from 
liability, or his employer has impliedly contracted on his 
behalf with the goods owner on such terms. He held that 
the notion of bailment was inappropriate to a contract for 
the carriage of passengers, and that in contracting with the 
plaintiff for exemption from liability in respect of injuries 
the shipping company were not acting under any implied 
agency on behalf of the defendants, who accordingly were 
not entitled, in an action against them for negligence, to the 
protection of the exemption clause in the ticket. He referred 
to the case of Cosgrove v. Horsfall (1945), 175 L.T. 334, where 
the plaintiff, a bus driver, was issued by his employers, the 
London Passenger Transport Board, with a free pass which 
allowed him to travel on the board’s buses subject to a 
condition that, except when travelling on the board’s business, 
neither the board nor their servants would be liable for any 


injuries sustained by him. The plaintiff was injured by the 
negligence of the defendant, another bus driver in the service 
of the board. The Court of Appeal held that there was no 
evidence that in making the contract with the plaintiff the 
board acted as agents for the defendant, and consequently 
the defendant was not protected by the condition. 

The recent decision has certainly not extended the immunity 
of the carrier of passengers for torts committed by his servants 
to the tortfeasors themselves, but the important question for 
the passenger is, in what circumstances can the. carrier of 
passengers relieve himself, wholly or in part, from liability 
to compensate the passenger for damage caused by the 
carrier’s negligence. 

It was held nearly 100 years ago, in Redhead v. Midland 
Railway Co. (1869), L.R. 4 Q.B. 379, that there is not in law 
a common carrier of passengers in the same sense as there is 
a common carrier of goods who is, subject to certain statutory 
exceptions, an insurer of his customer’s goods in the same 
way, and probably for the same historical reasons, that an 
innkeeper is the insurer of the property of his guests. The 
duty of a carrier of passengers for the safety of his passengers 
is merely to take reasonable care, and it was not considered 
in any way against public policy that the carrier should have 
the right to limit his liability by agreement. Only in recent 
times has the Legislature considered it desirable to place 
some statutory restrictions on this right. 

The contract between a passenger and a carrier, whether 
the latter be the Railway Executive or some public, municipal 
or other transport authority, is usually made by the purchase 
of a ticket, and in most cases the purchase of the usual train 
or bus ticket is a very casual affair where the legal implications 
of the transaction are not very much in the mind of the 
booking clerk or conductor and the intending passenger. The 
ticket, however, may include terms and conditions either 
expressed on the ticket itself or incorporated by reference 
on the ticket to some other document containing such terms 
and conditions. When are these conditions binding on the 
intending passenger, who, in ninety-nine cases out of a hundred, 
does not concern himself about their existence in any way ? 

There is a long line of authorities dealing with “ ticket 
cases,’ and it will be found that in many of them the court 
expressly stated that their decision depended on the facts 
of the particular case and must not be taken as laying down 
any general principle, but it is the decision of the House of 
Lords in Richardson, Spence & Co. v. Rowntree [1894] A.C. 217 
which settles the questions that are to be left to the jury in 
this type of case. The first is: “ Did the plaintiff know that 
there was writing or printing on the ticket ?’’ The second 
question is: ‘‘ Did the plaintiff know that the writing or 
printing on the ticket contained the conditions relating to 
the terms of the contract of carriage? ’’ If the jury answer 
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“Yes’”’ the plaintiff will be taken to have assented to the 
conditions referred to, and if they contain a clause limiting 
or excluding the carrier’s liability the plaintiff will be bound 
by it and the case is at an end. If, however, the jury find 
that the plaintiff did not know that there were conditions 
relating to the contract there is a third question they must 
answer, namely: ‘Did the defendants do what was 
reasonably sufficient to give the plaintiff notice of the 
conditions? ’’ It is this third question that is the most 
difficult and the one that has most frequently been the subject 
of judicial decision, because, although it is a question of fact 
for the jury, a finding in favour of the plaintiff has sometimes 
been overruled on the ground that no evidence existed to 
support such a finding. 


How far the passenger can rely upon his mental or physical 
disabilities when pleading ignorance of the conditions has not 
been expressly decided. 


Richardson, Spence & Co. v. Rowntree was a case where the 
plaintiff was a steerage passenger who took a ticket with the 
defendants for a voyage from Philadelphia to Liverpool in 
the defendants’ steamship. On the ticket were printed a 
number of conditions including one limiting the amount of 
the company’s liability in respect of any claim by the 
passenger. The ticket was handed to her folded up so that 
no writing was visible unless she opened it and read it. The 
jury found that the plaintiff did know that there was writing 
on the ticket but that she did not know that it contained 
conditions relating to the terms of the contract, and that the 
defendants had not done what was reasonably sufficient to 
give the plaintiff notice of the conditions. The House of 
Lords held that there was evidence to support the finding 
of the jury. Lord Ashbourne said: “ The ticket in question 
in this case was for a steerage passenger, a class of people of 
the humblest description, many of whom have had little 
education and some of them none.” 


In Cooke v. T. Wilson, Sons & Co., Ltd. (1915), 85 L.J.K.B. 
888, the plaintiff, the wife of an attaché to the British 
Embassy at Petrograd, booked a first-class passage on one 
of the defendants’ steamships and was handed a printed form 
of ticket by a clerk who wrote the plaintiff's name on the 
ticket at the time of receipt. The ticket, which was headed 
“ Passenger Contract ’’ contained in print of ordinary size on 
its face a statement that she was entitled ‘“ subject to 
the conditions hereof’’ to a berth in the ship, while below 
on the face of the document in small but clear print were 
conditions which (inter alia) exempted the defendants 
from responsibility for damage arising from neglect of 
their servants. The plaintiff admitted that she was aware 
there was printing on the ticket, but stated that she did 
not know that it contained conditions relating to the 
contract of carriage. The jury accepted her evidence, and 
further held that the defendants did not do what was 
reasonably sufficient to give the plaintiff notice of the 
conditions. A verdict in her favour was set aside by the 
Court of Appeal as being against the weight of evidence. 


There are in the judgments of the members of the court 
references which suggest that the personality of the recipient 
of a ticket is material in considering whether assent to the 
conditions on the ticket should be implied. 


Phillimore, L.J., speaking of the ticket, said: “It is a 
large piece of paper put before a lady of intelligence who is 
going to be a first-class passenger on board this ship. I do 
not say it would have been enough if she had been a steerage 
passenger ...’’ Neville, J., said: “I should have supposed, 


if the obligation to give reasonable notice of conditions 
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attempted to be enforced by a carrying company was cast 
upon the carriers, that the notice that they would have to 
give would be such as to inform the minds of normal people 
of normal education and normal capacity. It appears, 
however, that that is not so, if all the cases are to be taken 
into consideration, and that the degree of notice necessary 
depends upon the degree of the capacity of the recipient, so 
that to a clever man you may give very little notice, and that 
to a stupid man you have to give a very great deal. I confess 
that does not seem to me to leave the matter in a very 
satisfactory state.” 


In Thompson v. London, Midland & Scottish Railway Co. 
[1930] 1 K.B. 41 (C.A.) the plaintiff could not read, but was 
held bound by a condition referred to on a railway excursion 
ticket. This case, however, cannot be quoted as an authority 
for the proposition that a passenger is not entitled to rely 
on his illiteracy, without reference to the particular facts. 
The plaintiff was one of a party of friends travelling on an 
excursion train with a return ticket issued at a reduced fare. 
The tickets had been procured by a friend of the plaintiff, 
and there was evidence that the ticket had been purchased 
because it was issued at a cheaper rate, and evidence of 
knowledge of the existence of certain bills and time-tables 
advertising the excursion. On the face of the ticket were 
printed the words ‘‘ Excursion—for Conditions see back ’’ and 
on the back of the ticket were printed “‘ Issued subject to the 
conditions and regulations in the Company’s Time-Tables and 
Notices and Excursion and other Bills.’’ On the excursion 
bill of the company were printed (inter alia) the words 
“Excursion Tickets are issued subject to the Notices and 
Conditions shown in the Company’s Current Time-Tables.”’ 
In the company’s time-table was printed (inter alia) a condition 
excluding liability of the company for any damage or injury 
to the passenger, however caused. The court held that the 
mere fact that the ascertaining of the conditions might 
involve some time and difficulty such as inspecting the bills 
and time-tables did not nullify the conditions nor enable the 
plaintiff successfully to contend that the company had not done 
what was reasonably necessary to bring them to her notice. 


Whether the fact that the plaintiff could not read would 
have availed her if she had not obtained the ticket through an 
agent is not quite clear from the reports of this case. Lord 
Hanworth, M.R., said: ‘‘ Now the plaintiff in this case cannot 
read, but, having regard to the authorities, and the condition 
of education in this country, I do not think that avails her 
in any degree. The ticket was taken for her by her agent.”’ 

The remarks of Lord Ashbourne in Richardson, Spence & Co. 
v. Rowntree (the case of the steerage passenger) and those of 
Phillimore, L.J., and Neville, J., in Cooke v. T. Wilson, Sons 
and Co., Ltd., would seem to suggest that such a disability 
may avail a plaintiff to a greater degree than the words of the 
Master of the Rolls suggest. Be that as it may, the fact 
that the ticket was purchased by an agent prevents Thompson 
v. London, Midland & Scottish Railway Co. from being an 
authority to the contrary. 


Inability to read is not necessarily illiteracy. People 
exist with sight so defective that they could not read any of the 
words printed on a ticket. If a defect or disability of the 
mind is to avail the passenger there would appear to be no 
good reason why he should not be protected by a physical 
disability such as defective sight. If the obligation of the 
carrier is to give reasonable notice of conditions to persons 
other than those of normal education and capacity it would 
appear reasonable that the obligation should extend to those 
with defective sight, who are probably more numerous to-day 
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than those who have not the mental capacity to read what they 
can see. 


It is, however, clear from the authorities that the writing 
on the ticket or other document must be legible, and in 
Sugar v. London, Midland & Scottish Railway Co. {1941} 
1 All E.R. 172, where the words ‘‘ For Conditions see back ”’ 
printed on the face of the ticket were obliterated by a date 
stamp, it was held that the passenger was not bound by the 
conditions. 


The conditions must also, it would seem, be placed in a part 
of the document where a person of ordinary care and 
intelligence would expect to find it, and in Stephen v. 
International Sleeping Car Co., Ltd. (1903), 19 T.L.R. 621, the 
defendants were precluded from relying on a condition which 
was printed in the middle of a number of advertisements. 


A distinction exists between documents which do not usually 
contain special conditions and documents which from their 
form or from the nature of the transaction must be presumed 
to contain the conditions of the contract. Thus in the early 
case of Parker v. South Eastern Railway Co. (1877), 2 C.P.D. 
416, a passenger deposited goods in a cloakroom and was 
given a receipt on which was printed “‘ See Back.’’ On the 
back of the receipt were conditions which he did not see. 
The Court of Appeal held that he had not assented to the 
conditions. Lord Coleridge in that case said: ‘ Regard 
being had to the common and ordinary course of business, 
it seems to me to be reasonable that a man receiving such a 
ticket as this should look upon it as a mere voucher for the 
receipt of the package deposited. . .”’ 


The ordinary tram or omnibus ticket will not usually 
contain conditions (railway tickets are often in a different 
category). Contracts for sea and air travel, however, are 
usually of a more formal and deliberate nature, and it can be 
expected that the ticket or other document issued will probably 
contain conditions limiting the liability of the carrier in some 
respect. 


Another aspect of the validity of conditions limiting the 
liability of passengers which has not been considered in 
detail by the courts is that of their reasonableness. There is 
a considerable amount of judicial comment which suggests 
that conditions may be so unreasonable that a passenger 
will not be bound by them, but there does not appear to be 
any case where conditions have been held to be invalid on 
these grounds. 


As far as railways are concerned conditions relieving the 
company from liability are commonly inserted in respect 
of journeys for which tickets are issued at less than the 
ordinary fares, and the reasonableness of special conditions of 
carriage in such cases has been upheld in the courts many 
times. 


Although a passenger may, by taking a ticket containing 
conditions, agree to a limitation of the amount of damages 
recoverable from the carriers in the case of injury to him, 
the terms of such a contract will not, in the event of the 
passenger’s death, be binding upon his dependants. In 
Nunan v. Southern Railway Co. {1924| 1 K.B. 223 the depen- 
dants of a man killed in a railway accident through the 
negligence of the defendants sued the defendants under 
Lord Campbell’s Act for damages for the death of the deceased. 
The deceased had received a workman’s ticket upon one side 
of which was printed “S.E. and C.R. see back.’’ On the 
back of the ticket was a statement that the liability of the 
company was limited to £100. Swift, J., held that the deceased 
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had assented to the condition but that the damages 
recoverable by the plaintiffs were not limited to that amount. 


The Court of Appeal upheld this decision. 


In 1930 the Legislature first saw fit to restrict the freedom 
of the carrier of passengers to avoid liability for injury to 
passengers in public service vehicles. Section 47 of the 
Road Traffic Act, 1930, provides that any term in a contract 
for the conveyance of a passenger in a public service vehicle 
negativing or restricting liability in respect of the death 
or bodily injury of the passenger when being carried in or 
entering or alighting from the vehicle is void. 


The Legislature has considerably altered the common law 
with regard to the carriage of passengers by air. It has been 
recognised that carriage by air can be fraught with the greatest 
danger to human life unless very high standards of care are 
maintained, and in 1932 Parliament embodied in the Carriage 
by Air Act of that year the provisions of a convention signed 
in Warsaw in 1929. The English translation of these pro- 
visions is incorporated in Sched. I to the Act in cases of 
international carriage. Article 17 of Sched. I removes the 
onus of proof from the passenger to the carrier by the 
provision that carriers of passengers by air shall be liable 
for damage sustained in the event of death or bodily injury 
of passengers on board the aircraft or in the course of embarking 
or disembarking. This absolute liability is qualified by 
art. 20 of the Schedule, which provides that the carrier shall 
not be so liable if he proves that he or his agents have taken 
all necessary measures to avoid the damage or that such 
measures were impossible. Article 23 provides that any 
provisicn of the contract of carriage tending to relieve the 
carrier of liability or to fix a lower limit of liability is void. 
The amount of damages recoverable, however, is limited up 
to a total sum of 125,000 gold francs per passenger (art. 22). 
A further qualification, however, to this limitation of liability 
is imposed by art. 25, which provides that the carrier shall 
not be entitled to avail himself of the provisions excluding 
or limiting his liability, if the damage is caused by his wilful 
misconduct. 


What amounts to “ wilful misconduct ’’ within the meaning 
of art. 25 of Sched. I to the Carriage by Air Act, 1932, was 
considered by Barry, J., in Horabin v. British Overseas 
Airways Corporation [1954] 2 All E.R. 1016, who directed 
the jury as follows :— 


(1) Wilful misconduct means misconduct to~which the 
will is a party and arises when the person concerned 
appreciates that he is acting wrongfully, or is wrongfully 
omitting to act, and yet persists in his conduct regardless 
of the consequences. 


(2) An act done contrary to a plan or instructions or 
even to the standards of safe flying to the knowledge of 
the person doing it is not wilful misconduct unless it ‘is 
shown that he knew that he was doing something contrary 
to the best interests of the passengers and of his employers 
or involving them in a greater risk than if he had not done it. 


(3) In determining whether or not there has been wilful 
misconduct, each act must be considered independently. 
It is not permissible to put together several minor acts of 
carelessness, none of them amounting to misconduct in 
itself, and find that together they amount to misconduct, 
although the fact that acts of carelessness have been 
committed on a number of occasions may be some evidence 
that the state of mind of the person committing them was 
such as to make them wilful misconduct. Cc 
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TESTAMENTARY NONSENSE 


THE expression is used, in its strict sense, to mean a sentence 
or a series of sentences in a will which as a matter of grammar 
does not and cannot make sense. One is often tempted to 
use this description for those less happy efforts of the draftsman 
in which every provision seems to be all right looked at by 
itself, or without relation to the circumstances, but in sum 
or in the particular facts to which it has to be applied the will 
cannot be made to work. But this is not the season for 
hard words between members of our profession, and the kind 
of nonsense with which this article will be concerned is the 
kind which springs from a slip or accidental omission, not 
from an unintelligent use or adaptation of well known forms. 

The rule is expressed in a passage from Jarman on Wills, 
which was cited with approval in Ke Smith (1948) Ch. 49: 
“When it is clear on the face of the will that the testator 
has not accurately or completely expressed his meaning by the 
words he has used, and it is also clear what are the words 
which he has omitted, those words may be supplied in order 
to effectuate the intention, or collected from the context ”’ 
(8th ed., p. 592). The footnote to this passage in Jarman 
reminds us that the supplementation is done by the court of 
construction, i.e., in the normal case by the Chancery Division, 
and not by the court of probate, although, if the missing 
words bear on the question of probate, the probate court 
will also supply them in suitable circumstances. 

In Re Smith the t statrix appointed her husband to be 
one of her executors aid trustees, and after bequeathing her 
movable chattels in part to her husband and in part to a 
charity, she deciared that. in the event of her husband pre- 
deceasing her or surviving her but dying within a month of 
her own death, the clauses of her will which followed should 
operate. Under these clauses, the trustees were to hold the 
residue of the estate for a number of persons who were 
relatives of the husband, and for certain charitable institutions, 
but there was no disposition of the estate in the event (which 
happened) of the husband surviving the testatrix by more 
than the specified period of one month. 

The question was whether there was, despite this lack, 
a gift of the estate in favour of the husband, or whether there 
was an intestacy. Vaisey, J., first pointed out that there 
was obviously an omission in the will, but that did not end 
the matter: the further question arose whether, having 
come to that conclusion, he was able to say what the omission 
was as a matter of necessity. The authorities showed that 
necessity for this purpose is not natural necessity, but so 
strong a probability of intention on the part of the testator 
that an intention contrary to that which is imputed to him 
cannot be supposed, and using the expression necessity in 
this sense the learned judge held, as a matter of necessary 
implication, that the omission in this case was a gift, in the 
event of his surviving the testatrix for the requisite period, to 
the husband of the testatrix. To fill in the omission in this 
way was not, in the learned judge’s view, to give effect to 
mere speculation, but rather to a compelling conviction that 
such was the nature of the error which had occurred. 

This principle of construction by supplementation has been 
carried to striking lengths in the recent case of Re Follett 
[1954] 1 W.L.R. 1430, and p. 820, ante. A testatrix directed 


that the income of a fund should be paid to X for her life, 
and after the death of X the capital and income thereof should 
be held on certain trusts which she then proceeded to set out. 
It was held that the trusts, as set out in the will, were defective 


because they contained an error and suffered from an omission, 
both of which could readily be discovered by reference to a 
form in Key and Elphinstone’s Precedents in Conveyancing 
in the edition of that work current at the date of the 
testatrix’s will, which, it was reasonably certain, was the 
form used (or misused) by the draftsman of the will. It 
will be convenient to set out these trusts here, therefore, in 
such a way that the departures from the established form 
can be seen at a glance. What appeared in the will may be 
seen by omitting the two sets of words which appear in 
square brackets, but reading into the will the words in round 
brackets: what would have appeared if this provision had 
faithfully followed the form in Key and Elphinstone can be 
seen by reversing this process and omitting the words in 
round brackets, but incorporating the two sets of words in 
square brackets. So understood, the provision in question 
was that on and after the death of X the trustees “ shall 
hold my residuary trust fund and the future income thereof 
in trust for all or such one or more exclusively (or others) 
fof the others or other] of her child or children or remoter 
issue {at such age or time or respective ages or times if more 
than one in such shares or with such trusts for their respective 
benefit and such provisions for their respective advancement 
and maintenance and education at the discretion of my 
trustees] or any other person or persons as she should by 
deed or deeds revocable or irrevocable or by will or codicil 
without transgressing the rule against perpetuities appoint 
and in default of or subject to any such appointment in trust 
for her next of kin.” 

The life tenant, X, purported to exercise this power of 
appointment by deed by appointing the whole fund to herself 
absolutely. The trustees were doubtful whether under the 
terms of the testatrix’s will X had the power to make an 
absolute appointment in her own favour, and applied to the 
court for the construction of the relevant terms of the will. 


The clause on which everything depended, in the view of 
Roxburgh, J., was that whereby the testatrix had provided 
that the trust fund was to be held after X’s death “ in trust 
for all or such one or more exclusively or others of her child 
or children or remoter issue.’’ That was pure nonsense, and 
nobody could deny that these words did not give effect 
to any intention at all. There was obviously an accidental 
omission, and was there any doubt what the omission actually 
was? The learned judge had no doubts that, even if no 
reference books (he had been referred to the relevant form in 
Key and Elphinstone in argument) were to hand, he was 
entitled to treat the testatrix, when she sat in her armchair 
to make her will, as having at her elbow recognised books 
of precedents, for there was no doubt that she did not compose 
the language which she had used for the first time. An 
examination of the relevant form made the solution of the 
difficulty obvious: what the iestatrix was trying to say in 
this part of her will was that after the death of X the fund 
was to be held “‘ in trust for all or such one or more exclusively 
of the others or other’’ of her children or remoter issue. 

That dealt with the part of the will which, as it originally 
appeared, was grammatically nonsense, but this provision as 
corrected still went on “‘ in trust for all or such one or more 
exclusively of the others or other of her child or children or 
remoter issue or any other person or persons,’’ which was 
grammatically sense, but logically nonsense; for if the 
testatrix’s intention was to enable X to appoint to any 
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person or persons including herself (for in this clause as it 
originally appeared the word “ other’’ had to be construed 
as in contrast with “‘issue’’ and not in contrast with X), 
there was no conceivable reason for mentioning the children 
and remoter issue, still less for saying exclusively of anybody. 
It was suggested that this was mere tautology, but this view 
did not appeal to the learned judge. His view was that once 
he had been, compulsorily as he thought (this was an echo 
of the words ‘“‘ compelling conviction’’ used in Re Smith), 
referred to Key and Elphinstone by reason of the first blunder, 
there was no difficulty in continuing to read on to the end of 
the relevant form. If that was done, there was no doubt 
that the words “‘ any other person or persons ’’ came from this 
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form, and that it was by inadvertence that the words 
(in square brackets in the testatrix’s direction as I have 
set it out) which preceded those words had _ been 
omitted. 

It was therefore declared that this trust should be read 
with this omission and error rectified, so as to correspond 
with the form which was the obvious inspiration of this part 
of the testatrix’s will. So read, the power was not a general 
power, but a special power of appointment among children 
and remoter issue only, with the result that the purported 
appointment by X in her own favour was a nullity. The 
decision may seem a bold one, but few will question its reason- 
ableness, or the justice (in the broadest sense) of its result. 

“Ag 


GRAZING RIGHTS FOR 364 DAYS 


TuE Agricultural Holdings Act, 1948, ordains that, except in 
two cases, a tenancy of agricultural land for an interest less 
than a tenancy from year to year, or a licence to occupy land 
for use as agricultural land (the circumstances being such 
that the grantee would be tenant of an agricultural holding 
if the interest were a yearly tenancy), is to “ take effect, with 
the necessary modifications, as if it were an agreement for 
the letting of land from year to year.’’ The exceptions are : 
when the letting or grant has been previously approved by 
the Minister (of Agriculture and Fisheries—now of Food as 
well) ; when land is let, or a licence granted for its occupation 
“in contemplation of the use of the land only for grazing or 
mowing during some specified period of the year.”’ 

It is well known that this provision was introduced in order 
to prevent any repetition of what happened in the case of 
Land Settlement Association, Ltd. v. Carr [1944] K.B. 657 
(C.A.), in which it was held that the Agricultural Holdings 
Act, 1923, did not apply to a tenancy “to hold from 
Ist October, 1949, to 29th September, 1940, and thence- 
forward from 30th September, 1940, for the term of 364 
days and thereafter for successive periods of 364 days from 
29th September, 1941, determinable nevertheless as herein- 
after mentioned,’ which was by three months’ notice at any 
time. This agreement, it was held, did not fall within the 
scope of the words “ term of years, lives, lives and years, or 
year to year.” 

The fact that the landlords in that case had been actuated 
by altruistic motives—they had made a scheme for turning 
unemployed persons into farmers, and had sought to avoid 
the Agricultural Holdings Act, 1923, because of the possibility 
of failures—may account for the one exception, exclusion 
from the Agricultural Holdings Act, 1948, by Ministerial 
leave. The other, it is suggested by one text-book writer, 
is to be accounted for by the practice prevalent in many 
parts of the country of using land temporarily for the purposes 
of grazing and mowing. I take it that the author had in 
mind seasonal grazing, e.g., summer or winter, and would not 
have considered that a grant for 364 days, or from 364 days 
to 364 days, would escape conversion into a yearly tenancy. 
But another text-book says that there seems no reason why 
364 days out of 365 days in the year should not be “a 
specified period of the year.’’ It is this view that has now 
been vindicated in Reid v. Dawson |1954] 3 W.L.R. 810; 
ante, p. 818 (C.A.). 

The facts: with the common intention of excluding the 
operation of the Agricultural Holdings Act, 1948, the owner 
of agricultural land (predecessor in title of the plaintiffs) and 
the defendant entered into a written agreement by which 





the owner let and the defendant agreed to “‘ take and hire 
the exclusive right and liberty to mow for hay and depasture 
only sheep and cattle over and upon”’ land “ for a term 
commencing Ist November, 1950, and terminating on 
30th October, 1951, at a rent of £150 a year payable by half- 
yearly instalments.’’ When that period came to an end 
the defendant paid, without any express agreement, rent for 
the first six months commencing on Ist November, 1951, 
“and then again for the second half-year ’’ (the quotation 
is from the report). During that period the owner sold the 
land to the plaintiffs who, when it expired, claimed possession. 
The defence was two-fold: it was (i) alleged that the real 
intention of the parties was to create a yearly tenancy, and 
(ii) contended that the letting or licence was not, as the 
proviso to the Agricultural Holdings Act, 1948, s. 2 (1), 
requires, ‘‘made in contemplation of the use of the land 
only for grazing and mowing during some specified period 
of the year,”’ such period meaning a period of the year which 
had some significance in agriculture, such as the hay-making 
season or the summer grazing or the winter grazing. 

The first point was not easy to maintain. The facts could 
have been contrasted with those of Land Settlement Association, 
Ltd. v. Carr in one respect which woyld not help the tenant ; 
in that case there clearly was an intention to create a periodic 
tenancy, while in Reid v. Dawson, if the tenant or licensee 
did any mowing or depastured any sheep or cattle on the land 
on 31st October, 1951, he was then a trespasser. It may 
have been argued that the “ at a rent of £150 a Year, payable 
by half-yearly instalments ”’ established the point—whether 
£150 was paid, or 364/365ths of that amount, is not stated ; 
but the answer would be that if there is discrepancy between 
habendum and reddendum, the former counts. And I take 
it that a ‘‘ notice to quit ’’ mentioned in the report merely 
demanded possession. The court had very little difficulty 
in rejecting the second argument as well, and Denning, L.J.’s 
judgment very cogently points out that the proposition cannot 
be accurately put into words. ‘A period of 364 days is a 
specified period of the year just as much as 200, 250 or 350. 
Where would you stop?” 

If one were to endeavour to answer this reasoning, I 
respectfully suggest that it does not entirely meet the 
proposition, which requires consideration to be paid to nature 
as well as to duration of user. It is true that the judgment 
concludes with “It was in contemplation, by the express 
terms of this agreement, that the land should be used for 
mowing and grazing for that specified period of the year, 
364 days’; but no one seems to have gone into the question 
whether persons engaged in agriculture do contemplate use 
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for mowing and grazing for a continuous period of that 
length. 

An argument that, if the Legislature had meant what it 
was suggested and held that it meant, it would have said 
“ during a period not exceeding 364 days’ might not be very 
convincing, though some weight should be attached to it. 
What is perhaps more significant is the use of the definite 
article: “the,” not “a,” year. What year? Can it be that 
the Legislature, dealing with tenanted farms, had in mind 
the normal agricultural year—mostly from Michaelmas, 
sometimes from Ladyday—and therefore did not mean a 
“specified period ”’ specified otherwise than by reference to 
normal farming practice—the hay-making season or summer 
or winter grazing of the argument ? Or could it be said that 
“the ’’ year means the calendar year, so that a period which 
began in 1950 and ended in 1951 would likewise be outside 
the scope of the exception? It is noticeable that, when 
dealing with minimum period of notice to quit, the Act uses 
the expression “‘twelve months”: s. 23 (1); the same 
applies to the extension replacing the old claims for 
emblements in s. 4 (1). 
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Whether the one-day gap—the 31st October, 1951, which 
I have mentioned—was essential to the plaintiffs’ success 
was not gone into; the headnote to the report, where it says 
that the defendant “ held over ’’ at the end of the first period 
of 364 days, is not really accurate ; but in an ordinary case 
of holding over there is a new tenancy, so it seems right to 
say that the plaintiffs would have been equally successful 
if the second period had followed the first period immediately. 

While admitting that the criticisms I have offered of the 
decision rather invite a strain on language, I do feel that this 
is a case in which the true intention of Parliament has not 
been carried out ; and while the apprehended situation has 
nothing to do with law, perhaps the approach of the festive 
season may justify my suggesting that any readers with small 
children (who would naturally read the W.L.R. rather than 
any horror comics) should anticipate the following event : 
A, having cut off a normal piece, passes the plate to Master A, 
saying, ‘‘ Have a piece of cake.”” Master A takes the cake 
and, his mouth being sufficiently clear, says, “‘ Reid v. 
Dawson...” R. B. 


HERE AND THERE 


ON YOUR OWN FEET 
ARGUING a case in the Appellate Committee of the House of 
Lords recently, a Queen’s Counsel slipped, with unconscious 
genius, into a phrase which, had Lord Simonds been listening 
with less than his usual attention, might have dropped 
unnoticed into oblivion, instead of being rewarded, as it was, 
by appreciative comment from his lordship. This was the 
phrase: ‘‘a meeting of two minds standing on their own feet.’’ 
That evocative vision, at once ethereal and solid, airy and 
firmly planted on the earth, might well be adopted as this 
year’s symbol of this season of renewal and confirmation of 
friendships and acquaintances, not a melting down of indivi- 
duals into the monstrous entity of a mass man but an encounter 
of separate unduplicated personalities, each with a mind of his 
own to make up and feet to carry him whithersoever that mind 
may direct, the two extremities of that private kingdom of 
flesh and blood and bones and an immortal soul known to the 
old common lawyers as the free and lawful man. So our 
first good wishes at Christmas go to this free and lawful 
man who at long last shows some signs of weakening the 
octupus-grip of State control that has been stifling him for so 
long. The Battle of Crichel Down ended in the breaching of 
the curtain wall of the citadel of bureaucratic control and 
revealing some of the very odd things that the garrison have 
been up to. The next assault may actually carry some of the 
bastions. Individual officials may be courteous and even 
explanatory, but between the entrenched and _ fortified 
machinery of government and the solitary human person 
there is no meeting of two minds standing on their own feet. 
There is only They, anonymous and armoured in a statutory 
omnipotence to do this or that, and you to whom it is done. 
Since the Battle of Crichel Down the idea of liberation has 
gained its first known martyr, the unfortunate man who 
killed himself because a conglomeration of officials, local and 
ministerial, could not among them find a formula which 
would do him justice. For one man who has died of misery 
suddenly and violently, hundreds must have died slowly and 
quietly from the same causes, but the public mind is so con- 
stituted that it is only the dramatic end that stirs their 
imagination. Now it is authoritatively proposed to erect a 
court to do for us what the Conseil d’Etat does for the French 


in controlling the actions of officials. (The Conseil d’Etat 
is a sort of Judicial Committee of the Privy Council.) The 
propounding of the idea by Lord Justice Denning is the rising 
of a star in the Christmas firmament. Too many freedoms 
were lost in the dark night of adverse war, and have turned up 
in junk heaps in the backyards of Whitehall and the local 
government offices. 


GREETINGS AND GOOD WISHES 


HAVING wished freedom to the erstwhile free and lawful man, 
one may look around the legal news items to find other objects 
of goodwill or congratulation. From a prosecuting solicitor 
at Nottingham one learnt that people there were “doing their 
Christmas shoplifting a little earlier this year, ’’and although, 
I suppose, one should commend this manifestation of the 
characteristic shrewdness and foresight of the Midlands, one 
must regret that the spirit of Robin Hood should have shrunk 
to that little measure. Nor can one wholly approve that other 
method of Christmas shopping adopted by a “ teenage ’”’ 
boy at Haverfordwest, when he drove his car on to the 
the pavement ‘ because my sister wanted to have a look 
in a shop window.’ Yes, it was dangerous, of course, but it 
had that element of fun and spontaneity and frivolity which 
has never been held out of place at this time of the year. I 
think he can be seasonably congratulated on raising a laugh 
in court and getting off with a fine of five shillings. Christmas 
window-shopping, whether by car or conventionally on foot, 
is an exhausting nightmare of bewilderment and memory 
strain, and the most improbable presents are likely to find 
their way into the stockings of our near and dear from sheer 
despair or aberration. Let us offer a suggestion. If you 
want to give a really original and unexpected present, a 
present that’s different, why not give a full-bottomed wig? 
There is (or until recently there was) one available and 
advertised. It was formerly the property of the first Lord 
Ashbourne, sometime Lord Chancellor of Ireland. Really, 
it might fall into almost any category of present that you could 
think of. Useful—for a man who has just taken silk but has 
not yet bothered to get one. Delicately complimentary— 


for the rising junior (‘‘ You'll be needing this soon, I know’’). 
Decorative—like armour or weapons or old chianti bottles 
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Health Service. 
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St. Dunstan’s, 1 South Audley Street, London, W.1 
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or fishnets, it would fit very neatly into a modern hostess’s 
scheme of furnishing. Antiquarian—a piece of legal history. 
Jocose—worn reversed on the chin instead of on the cranium 
it would make an excellent beard for playing Father Christmas. 
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Thoughtful—for bald grandfather it would make the 
cosiest of indoor caps. Yes, now’s the time for the vendor to 
dispose of it. If it’s not now, I’m afraid it’s never. 

RICHARD ROE. 


CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of THE SOLICITORS’ JOURNAL] 


Enquiries of Local Authorities 

Sir,—The authorities are now asking for plans in respect of 
search enquiries. This entails additional trouble and expense. 
The purchaser’s solicitor at that stage has not usually a plan 
from the vendor’s solicitor. Is it not time that the system were 
altered to make it compulsory for the local authorities to register 
at the Land Registry any notices adversely affecting a property ? 

If information should be required as to services, then the 
information should be available gratis from the local authority. 

A. E. HAMLIN. 
Sheringham, 
Norfolk. 


New Leases : Combined Premises 

Sir,—Having read carefully what must I think be the majority 
of articles so far written on the Landlord and Tenant Act, 1954, 
I have yet to find voice raised in protest against that part of the 
Act which excludes the right of a very large number of tenants 
of business premises to claim a new lease. I refer to tenants of 
mixed residential and business premises who by reason of humble 
surroundings occupy premises ‘‘ to which the restrictions on the 
obtaining of possession by the landlord... apply...’ 


It will be remembered that, notwithstanding the Rent Acts, a 
tenant of an entity consisting of business premises and a dwelling 
could apply for a new lease under the 1927 Act to protect his 
goodwill and, quite fairly, the tribunal, in granting the new lease, 
was enabled to fix a rent unfettered by the Rent Acts. The 
position to-day is that such a tenant must allow his lease to 
lapse, and rely entirely for his protection on the Rent Acts. 
Therefore, unless he can induce his landlord to grant him a new 
lease at a controlled rent, he will have nothing to sell. 

To the draftsman of the Act it might be considered that this 
class of shopkeeper is sufficiently protected, but to the country 
solicitor, who will have a number of these tenants as clients, will 
fall the task of explaining that no longer is there any claim for 
a new lease when the existing lease falls in. The shopkeeper, if 
he wishes to retire, or (unless there can be a transmission to a 
member of his family within the limited scope of the Rent Acts) 
his personal representatives when he dies, must hand over the 
goodwill with the premises to the landlord, without right or 
hope of compensation in any form. 

The many and varied hardships which this will cause in the 
future is not, I should have thought, the spirit in which this Act 
was intended. 

R. W. BENNETT. 

Aldershot. 


REVIEWS 


The Quantum of Damages in Personal Injury Claims. By 
Davip A. McI. Kemp, B.A. Cantab., of the Inner Temple 
and the Wales and Chester Circuit, Barrister-at-Law, and 
MARGARET SYLVIA Kemp, M.A. Cantab., a Solicitor of the 
Supreme Court. With a Foreword by The Right Honourable 
Sir NORMAN BirKETT. 1954. London: Sweet & Maxwell, 
Ltd. £1 15s. net. 

There can be no doubt of the practical importance and difficulty 
of the problem to which this book addresses itself. A more than 
usually justified “‘ blurb” claims that the book provides the 
practitioner with all the relevant bases of comparison to enable 
him to assess the damages likely to be awarded, to support his 
claim during negotiations, to fix what sum to pay into court and 
to decide whether to accept a sum paid in by the other side. 
He will certainly find here all the available raw material from 
which his decision on all these matters must be fashioned, but 
the reader is left in no doubt from the foreword by Birkett, L.J., 
no less than from the examples and judgments of which the book 
is mainly composed, how much more than just that raw material 
is required to form even a rough working estimate of probable 
damages, and how impossible it is to know for certain how 
close that estimate is to the sum which may eventually be 
obtained. 

That there should seem to be any great disparity between 
the sums awarded in two comparable cases is capable of being 
a matter far more serious to the ordinary person than the much 
decried lack of uniformity in magistrates’ sentences. The 
problem is just as insoluble in the one case as in the other, a 
consideration that might superficially be said to render the 
classification of reported awards under such heads as “ loss of 
one leg,” ‘‘ Pott’s Fracture,’ etc., an irrelevant proceeding. 
But how else is one to present the known data on the subject ? 
The big merit of this book is that it is not simply a list of injuries 
and amounts. It cites im extenso all that it can from the judg- 
ments at first instance and on appeal which explain the assess- 
ment or the criticism, as the case may be, of the awards in 
question. To enable him to do this, Mr. Kemp has made extracts 
or summaries of many of the judgments of the Court of Appeal 
which are now kept in the Bar Library, and has initialled these 
passages so as to make them citable in court. We emphasise 


that in our opinion it is the full quotation of judgments, together 
with the well-arranged opening chapters on the principles of law 


applicable, which will be found of most value by the profession. 
The actual classification has not succeeded in coping entirely 
with the difficulty that injuries comparatively rarely occur in 
isolation one from another or from a degree of general pain and 
suffering, and that courts naturally do not often publish a detailed 
calculation of the make-up of the sums they award. 

There are some useful appendices, fully explained in the text, 
setting out (inter alia) the primrose path of the pound sterling, 
annuity tables and the individual records of the Queen’s Bench 
judges as assessors of damages. We echo the words of Birkett, 
L.J.: ‘“‘ A guide of the most valuable kind.” 

‘ 
Second Edition. By W. MANSFIELD 
Inn, Barrister-at-Law. 1954. 
£1 10s. net. 


Outlines of Industrial Law. 
CooprEr, LL.M., of Gray’s 
London: Butterworth & Co. (Publishers), Ltd. 


The first edition of this book appeared in 1947, and recent 
changes in industrial law have rendered necessary a new edition. 
Legislation has affected the law concerning shops, factories, 
reinstatement in civil employment, Crown proceedings and wages 
councils. A much-needed reform has been brought about by the 
abolition of the defence of common employment. Many legal 
topics can be included in the category of industrial law, and the 
learned author’s method has been selective and expository 
rather than comprehensive and critical. The table of cases and 
the table of statutes are both lengthy and are an indication 
of the wealth of detail with which the subject has been treated. 
This well produced volume will be useful not only to students 
and their teachers, but also to workers in all grades of industry. 


Road Traffic Law. By Chief Inspector J. L. Tuomas (City of 
Bradford Police). 1954. London: Police Review Publishing 
Co., Ltd. 3s., post free. 


This little book was published in October, 1954, and is obviously 
intended for the police officer to carry around with him. It sets 
out in abbreviated form a great deal of information about road 
traffic law, and solicitors who act for motor-dealers or for the 
police will find it a useful summary—it is not designed to be 
more—of the many regulations and definitions relating to this 
subject. There is a great deal of information packed in a small 
compass and, within its limits, this is a very useful little book. 
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Elements of Insurance. Second Edition. By W. A. DINSDALE, 
Ph.D., B.Com., Director of Education, the Chartered Insurance 
Institute. 1954. London: Sir Isaac Pitman & Sons, Ltd. 
12s. 6d. net. 

The second edition has widened the scope of the work a little 
but it retains its essential quality of placing within a small 
compass the main characteristics of the business of insurance. 
It forms a good starting off ground for the detailed study to be 
followed subsequently by the reader according to his or her 
connection with the insurance industry. 


Smuggler’s Circuit. By DrENnys RosBerts. 1954. London: 


Methuen & Co., Ltd. 10s. 6d. net. 

Throughout his book, Mr. Roberts sustains a surprisingly 
consistent level of boisterous slapstick uninhibited by subtlety. 
Starting with the buffoonery of a Call Night at ‘‘ Clement’s ”’ 
Inn, he goes on to draw a remarkable picture of circuit life, 


Country Practice 





THE country solicitor must put up with a variety of difficulties 
unknown to a city practitioner. The vocabulary obviously is 
different, but then each city and town has its own special 
set of words and phrases for a newcomer to master. One 
moment of my meteoric career was spent in Huddersfield 
where, as a newly admitted solicitor, I had to interview an 
expert in stripping and teasing. It turned out, however, 
that the client was of the male sex and knew a good deal 
about the treatment of wool. 

In the countryside, the difficulties are geographical as 
well as etymological. Thus, one of my lady clients has to 
undergo a two-mile ride in a horse-drawn cart to the end of 
a moor'and lane where (all being well) a taxi is waiting to 
collect her. Six miles down the valley she boards a bus, 
and less than forty minutes later she can be giving me 
instructions about her will. Occasionally a solicitor may have 
to do a similar journey in reverse. A motor cycle would do 
the job, including the final two miles of soft and jagged farm 
track ; but it means a professional approach varying some- 
what from that of a Lincoln’s Inn practitioner setting off 
for a favourite client in, say, West Wickham. 

For far-flung clients, an interview is an end in itself and 
not an introduction leading to further and better interviews. 
If a country-drawn will is found, years afterwards, to contain 
a possible lapsed share of residue, the explanation may be 
that the will was hurriedly being drawn and engrossed while 
the client was sitting in the general office, sipping tea and 
exchanging gossip with the typists. 

Letters need greater attention than some town solicitors 
might give them. One is tempted to write “ Please have 
the enclosed transfer signed and witnessed in the usual way. 
If you are not quite clear about this, please ring up our 
Mr. Smith at 11 a.m. tomorrow.”’ In the country this will 
not do; in many cases the client has no reasonable access 
to a telephone and postal deliveries to the client’s farm 
occur only three times each week. Hence the agonised 
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where professional jurors, mentally unstable witnesses and 
weeping counsel are commonplaces. The book ends on a 
curiously appropriate note of hysteria. 


Trial of Craig and Bentley. Notable British Trials Series, 
vol. 81. Edited by H. MontGoMEry Hype, M.P., Barrister- 
at-Law of the Middle Temple. 1954. London, Edinburgh, 
Glasgow: William Hodge & Co., Ltd. 15s. net 
Like the majority of the trials recently added to this series, 

the case of Craig and Bentley is still fresh in the public mind, 

having occurred less than two years ago. What such speedy 
publication gains in topicality it loses in permanent value. The 
introduction is little more than a summary of the circumstances 

of the crime and the course of the legal proceedings, with only a 

brief discussion of the controversial matters arising out of them. 

With older cases, a far fuller and freer discussion of issues and 

The passage of time has also set them 


personalities is possible. 
“ notability.” 


in focus and afforded a valuable test of their 


CLIENTPROOF 


efforts to avoid ghastly messes, such as the share transfer 
I actually saw, correctly signed and witnessed opposite the 
first seal. The witness, however—Mr. ‘ A’’—to add 
solemnity to the occasion, had thereupon signed again, this 
time opposite the second seal. Another neighbour, “ B,” had 
kindly witnessed the second signature and in turn signed 
opposite the third seal in the presence of “C.”’ This went on 
until there were no more spaces left, and the document was 
then returned in the accompanying stamped addressed 
envelope. Our managing clerk sadly remarked that they had 
omitted to complete the Exchange Control declaration. 

These things happen, but not often, even in rural offices. 
There is, however, one safeguard. It is known as the Highfield 
Precedent, and is guaranteed clientproof. 

For the Highfield Precedent, a soft pencil is required, 
the marks of which surround each attestation clause as 
follows :— 


Signed Sealed and Delivered | 
by the said Arthur Brown - X 4........ | ee a xX 
in the presence of | 


Name. 


Pal 
Witness —> 


Address + 
‘ | 


‘ 
Occupation . 


In the accompanying letter, say: ‘‘ You should sign your 
name in ink opposite the first seal on page 3, between the 
pencilled crosses, where your initials appear. You should 
sign in the presence of a witness (other than your wife) who 
should write his or her name, address and occupation to the 
left of your signature where we have indicated.”’ 

No client can fool about with the Highfield Precedent. 

“ HIGHFIELD ”’ 





The annual general meeting of the LEICESTER LAW SOCIETY 
was held on Wednesday, 17th November, 1954, and was well 
attended (sixty-two members present). 

The following officers were elected: Mr. H. A. Day, M.C., J.P., 
president ; Mr. S. H. Partridge, vice-president ; Mr. J. Tempest 
Bouskell, hon. treasurer; Mr. B. E. Toland, hon. secretary ; and 


Mr. R. Herbert, hon. librarian. Mr. B. F. Chapman and 


Mr. H. G. Weston were elected to the committee vice Mr. C. EF. J. 
Freer and Mr. R. J. Moore, who retire. 

Included in the business of the meeting it was unanimously 
resolved that a donation of £15 15s. be made to the Solicitors 
Benevolent Association. 
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TALKING “SHOP” 


December, 1954. 
THE WELL-DINED SOLICITOR 
(With apologies to Lewis Carroll) 


He thought he saw an Elephant 

That practised on a fife : 

He looked again and found it was 

A rent-protected wife. 

“ At length I grasp the point,”’ he said, 
“ Of matrimonial strife.”’ 


He thought he saw a Buffalo 

Upon his typist’s knee, 

But it was just the spectre of 

An irate mortgagee. 

“ Unless you leave this room,” he said, 
“ T’'ll ask the wife to tea.”’ 


He thought he saw a Rattlesnake 
That questioned him in Greek : 

He looked again and found it was 
The deed he drew last week. 

“ Of one thing I am glad,”’ he said, 
“ This serpent cannot speak.”’ 


He thought he saw a Banker’s Clerk 
Descending from a bus : 

He looked again and found it was 

A most ridic’lous mus. 

“The ways of mice and men,”’ he said, 
“‘ (See Burns) were ever thus.”’ 


He thought he saw a Kangaroo 
That worked an old treadmill : 
He looked, and found it was himself 


Perusing a school-bill. 
“ Were tax allowed on this,” he said, 
“T’d pay it with a will.”’ 


He thought he saw a Coach-and-Four 
That stood beside his bed : 

But looking, nothing found amiss 
With coach or quadruped. 

“« Just waiting to be driven through 
Some Act, I s’pose,’’ he said. 


He thought he saw an Albatross 

That fluttered round the lamp : 

He looked again and saw it was 

His own insurance stamp. 

‘Don’t hover round like that,’’ he said, 
‘“ My clerk supplies free damp.”’ 


He thought he saw a Garden Door 
That opened with a key: 

He looked again and found it was 

The way through Chapman, Re. 

‘““ The answer’s very plain,’’ he cried— 
“ Just lodge appeals with me.”’ 


He thought he saw an Argument 
For making him a judge : 
He looked again and found it was 
Some Seat-Adhering Fudge. ? 
“A fact so dread,’’ he faintly said, 
“From which I will not budge.”’ 
““ Escrow.” 


'(1954] 1 All E.R. 798. 

2Cf. Trefford v. Hounslow Super Cinemas, Limited (Brentford 
County Court, 12th April, 1954), cited at p. 273, ante (plaintiff 
glued to cinema seat by chewing-gum). 


NOTES OF CASES 


The Notes of Cases in this issue are published by arrangement with the Incorporated Council of Law Reporting, and full reports 


will be found in the Weekly Law Reports. 
COURT OF APPEAL 


LOCAL AUTHORITY TRANSPORT UNDERTAKING: FREE 
TRAVEL FOR OLD PERSONS: VALIDITY OF SCHEME 
Prescott v. Birmingham Corporation 


Evershed, M.R., Jenkins and Birkett, L.JJ. 
30th November, 1954 

Appeal from Vaisey, J. 

The Birmingham Corporation operated a transport under- 
taking under the Birmingham Corporation Acts, 1876 to 1954, 
subject to the provisions of the Road Traffic Act, 1930. Their 
local Acts authorised the corporation to charge fares for the 
conveyance of passengers. On 6th January, 1953, the council 
of the corporation resolved that, subject to the consent of the 
appropriate licensing authority under the Road Traffic Act, 1930, 
a scheme should be put into operation to provide free travel on 
the corporation’s omnibuses for certain classes of old persons, 
who numbered in the aggregate about 70,000. The licensing 
authority gave the necessary permission to the corporation to 
carry the scheme into effect, subject to the payment of £90,000, 
the estimated cost for a year of the scheme, by the corporation 
to its transport undertaking. Such sum was paid out of the 
general rate fund. In an action by a ratepayer to test the 
validity of the scheme, Vaisey, J., held that it was illegal and 
ultra vives the corporation. The corporation appealed. 


Jenkins, L.J. (reading the judgment of the court), said that 
a body having statutory power to charge tolls, rates or fares 
was, in the absence of any equality clause in the statutes under 


Where possible the appropriate page reference is given at the end of the note 


which it operated, entitled to discriminate in the charges made 
to different people, and if the person so discriminated against 
could not object, it did not follow that no one else could object 
(cf. Hungerford Market Co. v. City Steamboat Co. (1860), 3 E. & E. 
365). Local authorities were not, of course, trustees for their 
ratepayers, but they owed an analogous fiduciary duty to their 
ratepayers in relation to the application of funds contributed by 
the latter, and a local authority running an omnibus undertaking 
at the risk of their ratepayers was not entitled to make a gift 
of free travel on their vehicles to particular classes of persons 
whom the local authority were of opinion ought on benevolent 
or philanthropic grounds to be accorded that benefit. To grant 
such free travel, in the absence of statutory authority, was illegal, 
since it amounted to making a gift in money’s worth to a 
particular section of the community at the expense of the general 
body of the ratepayers. Northampton Corporation v. Ellen 
[1904] 1 K.B. 299 was distinguishable. It was implicit in the 
Birmingham Corporation Acts that, while it was left to the 
corporation to decide what fares should be charged within any 
prescribed statutory maxima, its transport undertaking was to be 
run as a business venture, the fares being fixed by the discretion 
of the corporation in accordance with ordinary business principles. 
In operating such undertaking the corporation need not be 
guided by considerations of profit to the exclusion of all other 
considerations but the scheme of free travel was wholly beyond 
the powers of the corporation. The defendants as local authority 
were in a special position, but in adopting the scheme they had 
misapprehended the nature and scope of the discretion vested in 
them when they supposed that it enabled them to confer benefits 
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in the shape of free travel on any class or classes of the local 
inhabitants appearing to be deserving of such benefits. The 
decision to adopt the scheme was not a proper exercise of the 
discretion vested in the corporation with respect to the differential 
treatment of passengers in the matter of fares (see Roberts v. 
Hopwood [1925] A.C. 578). Appeal dismissed. 


APPEARANCES: M. FE. Rowe, Q.C., and H. Lightman (Sharpe, 
Pritchard & Co., for J. F. Gregg, Town Clerk, Birmingham) ; 
F. Blennerhassett (Stanley & Co., for R. Evans, Parry & Co., 
Birmingham). 


(Reported by Miss E. DANGERFIELD, Barrister-at-Law] (3 W.L.R. 990 


QUEEN’S BENCH DIVISION 


LANDLORD AND TENANT ACT, 1954: NOTICE TO QUIT 
NOT IN PRESCRIBED FORM SERVED BEFORE BUT 
TAKING EFFECT AFTER COMMENCEMENT OF ACT 


Orman Brothers, Ltd. v. Greenbaum 


Devlin, J. 3rd December, 1954 

Action. 

By s. 24 (1) of the Landlord and Tenant Act, 1954, “‘ a tenancy 
to which this Part of this Act applies shall not come to an end 
unless terminated in accordance with the provisions of this 
Part of this Act’’; and by subs. (3) of that section: ‘‘ Not- 
withstanding anything in subs. (1) of this section . . . (b) where, 
at any time when a tenancy is not one to which this Part of this 
Act applies, the landlord gives notice to quit, the operation of 
the notice shall not be affected by reason that the tenancy 
becomes one to which this Part of this Act applies after the giving 
of the notice.’’ On 31st August, 1954, landlords gave to a tenant 
one month’s notice to quit business premises expiring on 
4th October, 1954. The notice was not given in accordance 
with the provisions of the Act. On 1st October the Act of 1954 
came into operation. 

DEvLIN, J., said that ‘“‘terminated’’ in subs. (1) meant 
terminated by giving a notice to quit. By a liberal interpre- 
tation of the subsection, the tenancy, to which that Act applied, 
did not come to an end unless notice to quit had been given in 
accordance with the Act. That had not been done, so the 
tenancy did not come to an end. But the landlord contended 
that the subsection should not be interpreted so as to have 
retrospective effect, as that would be unreasonable in regard to 
a landlord who could not possibly have known what particular 
form Parliament was going to require. But regard must be had 
to Sched. IX, para. 1, which provided that the power under the 
Act to make regulations prescribing forms of notices might be 
exercised at any time after the passing (30th July) and before 
the commencement (Ist October) of the Act, so as to bring the 
regulations into operation at any time after they were made. 
Such regulations had been made which came into operation on 
27th August. That was a novel device to make the regulations 
become law before the Act itself, but it clearly threw light on 
the construction of subs. (1), showing that Parliament intended 
that on and after 27th August the prescribed forms of notice 
should comply with the regulations. Accordingly, subs. (1) 
applied, and the notice to quit was ineffective as it did not 
comply with the prescribed form. The landlord further 
contended that if he was caught by subs. (1), he was taken out 
of it by subs. (3); but that subsection was not a transitional 
provision to cover notice served before the commencement 
of the Act, but a permanent provision to meet the situation 
where between the service of the notice and the date of its taking 
effect there was a change of user which might bring the tenancy 
within the Act. Judgment for the tenant. 


APPEARANCES: M. Sherrard (E. Kleinman) ; Charles Lawson 


(Tringhams). 
(Reported by F. R. Dymonp, Esq., Barrister-at-Law] 


[1 W.L.R. 1520 

PROBATE, DIVORCE AND ADMIRALTY DIVISION 

DIVORCE: PRACTICE: AMENDMENT OF ANSWER 
Robertson v. Robertson 

5th October, 1954 

Defended petition for divorce. 


A wife presented a petition for divorce on the ground of cruelty. 
The husband filed an answer in January, 1953, consisting of a 
bare denial. The husband applied at the hearing to amend the 


Barnard, J. 
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answer by adding a prayer for divorce on the ground of desertion 
since April, 1950 (namely, within three years of the date of the 
original answer), “‘ by way of cross-petition.”’ 

BARNARD, J., after referring to Pickett v. Pickett (orse. Moss) 
[1951] P. 267,* held that the court had jurisdiction to allow such 
an amendment. In view of the evidence, his lordship pronounced 
a decree upon the prayer of the answer as amended. Decree nisi 
on prayer of amended answer. 

APPEARANCES: N. Lermon (John Jenkins & Son, Catford) ; 
J. Sofer (H. E. Thomas & Co., Woolwich). 


(Reported by Jonn B. Garpner, Esq., Barrister-at-Law) (1 W.L.R. 1537 


DESERTION: BELIEF IN ADULTERY 
Forbes v. Forbes 
Davies, J. 1st November, 1954 
Defended petition for divorce, both parties alleging desertion. 


The parties were married in 1940, and there were two children 
born in 1944 and 1947. The marriage was not a success, and in 
1949 the wife fell in love with another man resident in another 
flat in the same building. They frequently saw each other, .but 
this infatuation was kept secret from the husband until in May, 
1950, the wife admitted to the husband that she was in love and 
that she and the man had been having an “ affair.” The husband 
alleged that he asked if there had been intercourse and that the 
wife had failed to reply. The wife denied that she said that she 
had had an “ affair,’’ but admitted saying she was in love. On 
the following three days the parties had breakfast and dinner 
together; on the Saturday they took part in a family card 
party. The husband did not go to see the man concerned, and 
on Monday, 29th May, 1950, he left the matrimonial home. On 
31st May, 1950, the man wrote to him to apologise for the distress 
which he had caused, and asked if they could meet; they had 
lunch together, but there was no reference to the question whether 
adultery had been committed. It was held that the lunch was 
a reasonably friendly one. No charge of adultery was made 
against the man then or at any time. 


Thereafter the wife frequently asked the husband to return 
to her, but he always refused. At Christmas time, 1950, he 
accepted her invitation to go to a party given by her firm and 
drove her home. They had lunch together on one occasion, but 
her requests for him to return were refused. In the summer of 
1951 he told her that he wanted a divorce and admitted that 
there was another woman (whom he said at the hearing that he 
wished to marry). In November, 1951, the wife wrote to him 
by her solicitors to say that her affection for the man had com- 
pletely disappeared and again asked him to return. The husband 
presented his petition for divorce in July, 1953, on the ground 
of desertion. After referring to the wife’seadmission of love and 
of having had an “‘ affair,’’ he alleged that “‘ believing that the 
[wife] had committed adultery [he] thereupon left the matri- 
monial home and has never since resumed cohabitation with 
the [wife].’”’ The wife cross-prayed for divorce on ground of 
desertion. Cur. adv. vullt. 

Davies, J., referred to Glenister v. Glenister [1945] P. 30, Everitt 
v. Everitt (No. 2) [1949] P. 374 and Baker v. Baker [1954] P. 33, 
and said that the last-named case was a direct authority for 
the husband’s proposition that conduct inducing a _ reason- 
able belief in adultery amounted to (constructive) desertion. 
But it was important to observe the emphasis which was laid 
in all the decided cases upon the temporary effect of the doctrine 
of ‘‘ reasonable belief ’’ (see Everitt v. Everitt, supra, and Allen v. 
Allen [1951 
entitled without further enquiry and by mere inactivity to assert 
that his reasonable belief in adultery had subsisted throughout the 
statutory triennium. The fact that he made no specific charge 
of adultery would also be a most relevant matter for considera- 
tion when the court was asked to find that he had reasonably 
believed in adultery throughout the relevant period. The 
evidence in the present case, however, did not in his (his lordship’s) 
opinion establish that the husband had genuinely believed in his 
wife’s adultery, or, if he did so believe, that he had had reasonable 
grounds for so doing. The wife, who had asked him to return, 


DIVORCE : 





*Barnard, J., held: ‘‘It has been the established practice of the court 
for a respondent to a nullity suit to put forward a charge of a matri- 
monial offence by way of a separate petition; but in order to save 
expense, an answer and cross-petition may be contained in one and the 
same document.”’ 
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was therefore entitled to a decree. Decree nisi on prayer of 
answer. 
APPEARANCES: P. 
(F. J. Stewart & Co.) ; 
and Billson, Croydon). 
(Reported by Joun B. Garpner, Esq., Barrister-at-Law] [1 W.L.R. 1526 


M. Wright, Q.C., and Roger Ormrod 
Miss Morgan Gibbon (Copley Singleton 


DIVORCE: JURISDICTION OF FOREIGN COURT 
Dunne v. Saban 
Davies, J. 16th November, 1954 


Petition by husband for a declaration that his marriage in 
1950 in England had been validly dissolved by a decree of 
dissolution pronounced on 3rd November, 1953, in the Circuit 
Court of the Fifteenth Judicial Circuit in and for Broward 
County, State of Florida, in Chancery. 

The parties were married in this country on 4th February, 
1950. The husband’s domicile of origin was English, but in 
June, 1951, the parties emigrated to Florida, U.S.A., and the 
court was satisfied on the evidence that the husband abandoned 
his English domicile of origin and that the parties acquired a 
domicile of choice in Florida. The husband, however, decided 
that he was going to leave America and return to England, and 
he came back towards the end of 1952, intending to reside here 
permanently. It was held that he had abandoned his domicile 
of choice in Florida and had reverted to his English domicile of 
origin. According to his evidence, the wife refused to come back 
with him, and made it plain that she was going to stay in the 
United States of America and that she refused to come with 
him at any time. After his return to England, the husband was 
served in July, 1953, with certain documents from the Florida 
court indicating the wife’s intention to seek a divorce in that 
state on the ground of cruelty. The husband took no part in 
those proceedings, and the decree of dissolution was pronounced 
on 3rd November, 1953. The decree stated: ‘‘ Ordered, 
adjudged and decreed as follows: That the report of the special 
master and his findings of fact and of law, and his reeommenda- 
tions be and the same are hereby ratified and confirmed. That 
the court has jurisdiction of the subject-matter and the parties 
to this cause. That Marie Vaughan Dunne, plaintiff herein, is 
a bona fide resident of that State of Florida for more than ninety 
(90) days continuously immediately next prior to the filing of 
her bill of complaint in this cause. [That Peter John Dunne, 
defendant herein, is guilty and has been guilty of extreme 
cruelty exhibited directly to and against Marie Vaughan Dunne, 
plaintiff herein, and the evidence has established such extreme 
cruelty, and the evidence as to the jurisdictional fact of residence 
of Marie Vaughan Dunne, plaintiff herein, has been corroborated. 
That the bonds of matrimony now and heretofore existing between 
Marie Vaughan Dunne and Peter John Dunne, plaintiff and 
defendant, be and the same are hereby dissolved, and the parties 
hereto are hereby divorced each from the other a vinculo 
matrimonit. All the rights and privileges of single persons be 
and they are hereby restored upon each of the parties hereto. 
That the plaintiff, Marie Vaughan Dunne, be allowed to resume 
the name of ‘Marie Vaughan Saban’ (her maiden name)].”’ 

The case was adjourned for the assistance in argument of the 
Queen’s Proctor and expert evidence on American law was 
given by James Lawrence McDonnell. 

Davies, J., said that, whatever the position might be in 
American law (for the expert evidence showed that American 
law recognised the possibility of a wife and husband having 
different domiciles), by English law there was no doubt that, 
when the husband returned to England, both he and his wife 
reverted to an English domicile. Referring to the charges of 
alleged cruelty, his lordship said that it was not necessary to 
express an opinion about them, but that the allegations did not 
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appear to him to be of “ extreme”’ cruelty. Two propositions 
were established by the English authorities: the only court 
which could validly dissolve a marriage was the court of the 
domicile of the parties, and the domicile of the wife followed that 
of the husband and the wife could not have a domicile different 
from that of the husband. Although those propositions had 
not been disputed, counsel for the husband had submitted that 
the fundamental principles had been relaxed consequent upon 
various statutory exceptions which had been introduced into 
our law, starting in 1937, namely, s. 13 of the Act of 1937 (now 
s. 18 (1) (a) of the Act of 1950), s. 18 (1) (6) of the Act of 1950, 
and the Matrimonial Causes (War Marriages) Act, 1944. It had 
been contended that those invasions of the principle of domicile 
as the sole test of jurisdiction to dissolve marriage showed that 
the Legislature was prepared to authorise the courts here to 
dissolve marriages at any rate in cases where the wife was 
resident in this country, although the husband was not domiciled 
here, and, therefore, that this court must recognise the right of 
a court of a foreign country to exercise jurisdiction where the 
wife was resident there despite the fact that the husband was 
domiciled elsewhere. It had been argued on the other side that 
if the Legislature had been minded to abandon the principle of 
domicile and to recognise the right of foreign courts to dissolve 
marriage in cases where the parties were, or the wife was, merely 
resident but not domiciled in the jurisdiction, it would have been 
a simple thing to have said so. His lordship referred to the 
judgment of Hodson, L.J., in Tvavers v. Holley [1953] P. 246, 
at p. 255, and said that it had been contended that, as the court 
had the right by statute to dissolve marriages on the petition, 
for example, of a wife resident in this country when the husband 
was domiciled elsewhere, so the courts in this country must 
recognise the right of foreign courts, consequent upon the 
decision of the Court of Appeal in Tvavers v. Holley, to do likewise. 
But (said his lordship) the real question was this: Did the 
foreign court do likewise ? The observations of the Court of 
Appeal would seem to have been directed to a case where the 
extraordinary jurisdiction of the foreign court corresponded 
almost exactly with the extraordinary jurisdiction exercisable 
by this court. But he (his lordship) was far from being satisfied 
in the present case that the jurisdiction exercisable by the 
Florida court was anything like the jurisdiction of this court. 
The expert evidence showed that, while the jurisdiction of the 
Florida court appeared to be based on ninety days’ residence, 
that residence was construed to mean domicile. The require- 
ments of the different states varied, and, indeed, in Mexico one 
day’s residence would apparently suffice. Tvavers v. Holley 
dealt with a case where the foreign court’s jurisdiction depended 
on three years’ residence, as did ours in similar circumstances ; 
but what was the court to do when it was faced with a case of 
this kind? How was it to draw the line? It was a matter 
of impossibility unless there was some statutory yardstick by 
which one could measure what was reasonable residence from 
our point of view. But this case fell to be decided on a more 
precise ground than considerations of that kind. The argument 
for the Queen’s Proctor was plainly right: the statutory 
exceptions to the law regarding domicile as being the test of the 
jurisdiction to dissolve a marriage were exceptions, and the 
rule, apart from those exceptions, remained in full force. The 
observations in Travers v. Holley merely decided that this court 
would recognise the right of other courts to encroach upon the 
principle of domicile only to the extent to which this court also 
did. The only answer which this court could give was to say 
that the American decree was invalid. Petition dismissed. 
APPEARANCES: P. R. Hollins and M. H. Jackson-Lipkin 
(Rowe & Maw, for Clutterbuck, Trevenen & Mawson, Carlisle) ; 
Paul Wrightson (the Queen’s Proctor). 
[Reported by Joun B. Garpner, Esq., Barrister-at-Law] [3 W.L.R. 980 





THE LAW 


Among those present at a dinner given by the president of 
The Law Society, Mr. F. H. Jessop, the vice-president and the 
Council of the Society at The Law Society’s Hall, Chancery 
Lane, on 16th December, were: The Lord Chancellor, the High 
Commissioner for the Federation of Rhodesia and Nyasaland, 
the Bishop of Ely, the Lord Chief Justice, Lord Keith of 
Avonholm, Lord Morton of Henryton, the Master of the Rolls, 
Lord Justice Romer, Lord Justice Morris, Mr. Justice Roxburgh, 


SOCIETY 

Mr. Justice Lloyd-Jacob, Mr. Justice Lynskey, Mr. Justice 
Devlin, Mr. Justice Glyn-Jones, the Hon. Sir Albert Napier, Q.C., 
Sir Geoffrey Collins, Sir Randle Holme, Sir Francis Lascelles, 
Sir Theobald Mathew, Sir Leslie Brass, Sir Leonard Holmes, 
Sir William Gibson, Sir Edwin Herbert, Sir Harry Hylton-Foster, 
Q.C., M.P., Sir Wyndham Hirst, Mr. William Charles Crocker, 
Mr. W. Charles Norton (vice-president), and Mr. G. R. H. Gill. 
Mr. Jessop was in the chair. 
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SURVEY OF THE WEEK 


HOUSE OF LORDS 
PROGRESS OF BILLS 
Read First Time :— 


National Insurance Bill [H.C.] [15th December. 


Read Second Time :— 

Oil in Navigable Waters Bill [H.L.] [14th December. 

HOUSE OF COMMONS 
A. PROGRESS OF BILLS 

Read First Time :— 

Air Force Bill [H.C.] {14th December. 

To make provision with respect to the Air Force. 

Animals (Cruel Poisons) Bill [H.C.] [15th December. 

To prohibit the killing of animals by strychnine or other cruel 
poisons ; to amend the Pharmacy and Poisons Act, 1933; and 
for purposes connected therewith. 

Army Bill [H.C.] [14th December. 

To make provision with respect to the Army. 

Clean Air Bill [H.C.] [15th December. 

To confer powers on local authorities to establish smokeless 
zones and smoke-control areas, and to require use of approved 
types of industrial furnaces and ancillary plant and domestic 
heating appliances ; and generally for securing in all connections 
the abatement of atmospheric pollution and smoke. 

Colonial Prisons Bill [H.C.] [15th December. 

To provide for the administration and control of all persons 
detained or imprisoned in any of Her Majesty’s colonies, 
territories or other areas where the Secretary of State has power 
to regulate penal or detentive discipline; and for purposes 
connected therewith. 

Directors, &c., Burden of Proof Bill [H.C.] 

[15th December. 

To modify certain enactments relating to the burden of proof 
in crimirial proceedings against directors and.certain officers 
of bodies corporate. 


Family Allowances (Amendment) Bill [H.C.] 
[15th December. 


To amend the law relating to the mode of payment of family 
allowances in certain cases. 

Friendly Societies Bill [H.C.] [15th December. 

To extend the powers of friendly societies, and amend the 
Friendly Societies Acts, 1896 to 1948; to make provision with 
respect to the furnishing of information by the Minister of Pensions 
and National Insurance in connection with claims for benefit 
from friendly societies and trade unions; and for purposes 
connected therewith. 

Government of Wales Bill [H.C.] 

To provide for the better government of Wales, and for other 
matters relating thereto. 

Imperial War Museum Bill [H.C.] [15th December. 

To amend the law relating to the Board of Trustees of the 
Imperial War Museum, and to extend their powers of lending 
objects belonging to the Museum. 

Industrial and Agricultural Rates Bill [H.C.] 

[15th December. 

To repeal ss. 67 and 68 of the Local Government Act, 1929, 
and partially to restore the rating of agricultural land and 
buildings. 

Leasehold Enfranchisement Bill [H.C.] [15th December. 

To make provision for the enfranchisement of leasehold property 
held under long leases; and for purposes connected with the 
matter aforesaid. 

Legitimacy Bill [H.C.] [15th December. 

To extend the provisions of the law enabling the legitimation 
of children born out of wedlock ; to amend the law relating to 
birth certificates ; and for purposes connected therewith. 

Liberties of the Subject Bill [H.C.] [15th December. 

To extend the rights of appeal to the courts of law against 
certain administrative decisions and the decisions of certain 
tribunals ; and for procedural matters connected therewith. 


[15th December. 


Local Government (Street Works) (Scotland) Bill [H.C.] 
[15th December. 

To authorise local authorities in Scotland to contribute to 
the expenses incurred by frontagers and others in connection 
with the construction, maintenance or making up of private 
streets, new streets and footways. 

Lotteries Bill [H.C.] 

To authorise the conduct on behalf of certain registered 
societies of small lotteries for raising money for charitable, 
sporting and other objects ; and for purposes connected therewith. 

Non-Industrial Employment Bill [H.C.] 15th December. 

To make specific provisions for health, welfare and safety in 
shops, offices and catering establishments; theatres, cinemas 
and music halls; railway and certain road-transport premises ; 
agriculture and forestry ; and dental mechanics’ workrooms. 


Poaching of Deer (Scotland) Bill [H.C.] [15th December. 

To prevent the poaching of deer in Scotland and for purposes 
connected therewith. 

Public Service Vehicles (Contract Carriages and Special 

Travel Facilities) Bill [H.C.] [15th December. 

To confer further powers upon local authorities and the British 
Transport Commission with respect to the running of public- 
service vehicles and for purposes connected therewith. 

Revision of the Army and Air Force Acts (Transitional 

Provisions) Bill [H.C.] [14th December. 

To continue the Army and Air Force Acts until the appointed 
day, and to make, with respect to the replacement thereof by 
new provisions, certain transitional provisions and savings 
and amendments of other enactments relating to those Acts 
or otherwise to the armed forces of the Crown; to make 
permanent certain provisions contained in the said Acts; and 
to repeal certain enactments relating to the armed forces of the 
Crown which are rendered unnecessary by the expiry of those 
Acts or are otherwise obsolete. 

Slaughter of Animals Bill [H.C.] 

To amend the Slaughter of Animals Act, 
purposes connected therewith. 

Transport (Borrowing Powers) Bill [H.C.] [14th December. 

To increase the limit imposed by paragraph (b) of subsection (1) 
of section twenty-six of the Transport Act, 1953, on the amount 
outstanding in respect “of borrowings of the British Transport 
Commission. 

Wills, &c. (Publication) Bill [H.C.] 

To restrict the publication of particulars as to the estates of 
deceased persons and the contents of wails, codicils and other 
testamentary documents ; and for purposes connected with the 
matters aforesaid. 


Workmen’s Compensation (Supplementation) Bill [H.C.] 
15th December. 


15th December. 


[15th December. 
1933; and for 


[15th December. 


To provide for the payment of allowances out of the Industrial 
Injuries Fund to workmen to whom the Workmen’s Compensation 
Acts apply ; and for purposes connected therewith. 


B. QUESTIONS 
EXTENSION OF LEGAL Alp TO CouNTYy CouRTS 

Asked what steps he was taking to enable intending litigants 
to determine whether they should initiate proceedings in the 
High Court or in the county courts under the jurisdiction which 
the Government had expressed its intention to extend, the 
ATTORNEY-GENERAL replied that the terms of the proposed 
litigation should assist litigants to determine in which court 
they should sue. [13th December. 


DELAYS IN SUPREME CourRT TAXING OFFICE 

The ATTORNEY-GENERAL stated that a year ago the average 
delay between lodging a bill of costs for taxation in the Supreme 
Court Taxing Office and the taxation of that bill was four months 
in the inasters’ cases and two and a half months in the principal 
clerks’ cases; the corresponding figures were now three months 
and one month respectively. The delays were still excessive 
and the Lord Chancellor expected to see a further reduction in 
these periods as a result of measures which he had taken. 

[13th December. 
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MorRELLE, Lrp. v. WATERWORTH 


The ATTORNEY-GENERAL Stated that it was expected that legal 
proceedings would be instituted shortly to test the validity of 
the Court of Appeal decision in Morelle, Ltd. v. Waterworth. 
However, the hearing of another case now before the courts had 
been adjourned in order that the Crown might appear as amicus 
cuvi@é ; he was considering intervening in that case. 

{13th December. 


New StreEEts Act, 1951 
Asked whether he appreciated the difficulties of rural district 
councils owing to the refusal of the county councils concerned 
to apply for orders under the New Streets Act, 1951, the MINISTER 
oF HoustnG AND LocaL GOVERNMENT Said that he was aware 
that the Act had caused dissatisfaction and the desirability of 
amending legislation was being considered. [14th December. 


IMPROVEMENT GRANTS 
The MINISTER OF HousING AND LocaL GOVERNMENT declined 
to introduce amending legislation to the Housing Act, 1949, 
to permit local authorities to make grants to householders for 
improvement works in cases where applications for grants had 
been rejected solely because, through ignorance of the law, 
they were not submitted until after the work had been started. 
[14th December. 


COMPULSORY PURCHASE PAYMENTS 
The MINISTER OF HOUSING AND LocaL GOVERNMENT Said that 
the Central Land Board would start as soon as possible after 
lst January making payments of compensation due under the 
Town and Country Planning Act, 1947, for land compulsorily 
purchased by local authorities. [14th December. 
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STATUTORY INSTRUMENTS 


Agriculture (Delegation of Pest Control Functions to County 
Agricultural Executive Committees) (Amendment) Regulations, 
1954. (S.I. 1954 No. 1623.) 

Fire Services (Appointments and Promotion) Regulations, 1954. 
(S.I. 1954 No. 1630.) 

Fire Services (Nomenclature) (Scotland) 
(S.I. 1954 No. 1628 (S. 178).) 5d. 

Housing (Declaration of Unfitness) Regulations, 1954. 
No. 1633.) 5d. 

Housing (Form of Orders and Notices) (Amendment) Regulations, 
1954. (S.I. 1954 No. 1632.) 8d. These regulations amend 
the similarly named regulations of 1937 by prescribing new 
forms necessitated by Pt. I of the Housing Repairs and Rents 
Act, 1954, in particular under ss. 2, 3, 4, 11 and 12 thereof. 

Import Duties (Exemptions) (No. 9) Order, 1954. (S.I. 1954 
No. 1634.) 

Jurors’ Allowances Regulations, 
(L. 19).) 

Newport-Shrewsbury Trunk Road (Newton Diversion) Order, 
1954. (S.I. 1954 No. 1618.) 

Paper Bag Wages Council (Great Britain) Wages Regulation 
(Amendment) Order, 1954. (S.I. 1954 No. 1617.) 5d. 

Town and Country Planning (Scotland) Act, 1954 (Appointed 
Day) Order, 1954. (S.I. 1954 No. 1629 (C. 18) (S. 179).) 

Witnesses Allowances Regulations, 1954. (S.I. 1954 No. 1626 
(L. 18).) 

[Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
102-103 Fetter Lane, E.C.4. The price in each case, unless 
otherwise stated, is 4d., post free. ] 


Regulations, 1954. 


(S.1. 1954 


1954. (S.I. 1954 No. 1627 


NOTES AND NEWS 


Miscellaneous 
NATIONAL PARKS AND ACCESS 
COUNTRYSIDE ACT, 1949 
SURVEY OF PUBLIC RIGHTS OF WAY 


TO THE 


The following notices of the preparation of maps and statements 
under the above Act, or of modifications to maps and statements 
already prepared, have appeared since the tables given in vol. 97 
and at pp. 48, 116, 238, 360, 527, 624 and 738, ante :— 


Drart Maps AND STATEMENTS 





Last date for 
receipt of 
representations 
or objections 


Surveying Districts covered Date of notice 


Authority 

ee 
East Berkshire: Maidenhead, 

New Windsor and Wokingham 

Boroughs, Cookham,  East- 
hampstead, Windsor and | 
Wokingham Rural Districts : 
modifications to draft map and | 
statements of 13th December 








Berkshire 
County Council 


lst November, 


3rd December, 
1954 1954 





Last date for 
receipt of 
representations 
or objections 


Surveying Districts covered | Date of notice 


Authority | | 





Lakes Urban District : modifica- 
tions to draft map and state- 
ment of 9th December, 1953 

Bradford -on- Avon, Melksham 
and Trowbridge Urban 
Districts and Bradford and 
Melksham, Cricklade and 
Wootton Bassett, Malmesbury, 
and Mere and Tisbury Rural 
Districts : modifications to 
draft maps and statements of 
24th July, 1953, and 12th 
December, 1952, respectively 

Redditch Urban District and 
Martley Rural District : modi- 
ficationg to draft maps and 
statements of 7th November, 
1952, and 16th June, 1953, 
respectively 


Westmorland 


8th December, 
County Council 1954 


15th January, 
1955 


Wiltshire 


22nd November, 
County Council 1954 


30th January, 
1955 


29th October, 
1954 


Worcestershire 


9th December, 
County Council 1954 


PROVISIONAL MAPS AND STATEMENTS 





Last date for 





Cheshire 
County Council 


Derbyshire 
County Council 


East Suffolk 
County Council 


County Council of 
Lincoln, Parts 
of Lindsey 


Northumberland 
County Council 


Pembrokeshire 
County Council 


Soke of Peter- 
borough 
County Council 
Staffordshire 
County Council | 


| Norham 





Surrey County 
Council 


1952 


Macclesfield Municipal Borough, | 


Bollington Urban District and 
Macclesfield Rural District 


Buxton and Glossop Boroughs, | 


New Mills and Whaley Bridge 
Urban Districts and Chapel-en- 
le-Frith Rural District 


Blyth, Wainford and Samford | 


Rural Districts : 


modifications | 


7th December, 
| 1954 

26th November, 
| 1954 


8th November, 
| 1954 


and further modifications to | 
draft maps and statements of | 


22nd and 29th April and Ist 
January, 1953, respectively 


Gainsborough Urban and Rural 


Districts 


Market Rasen Urban District and 
Caistor Rural District 

and Islandshires, 
Glendale, Bellingham and 
Haltwhistle Rural Districts 

Haverfordwest 


guard, Milford Haven 


Borough, Fish- | 
and | 


5th November, 
1954 


2nd November, 
1954 


8th December, 
1954 


25th October, 
1954 


Neyland Urban Districts and | 


Haverfordwest Rural District 
Administrative County of the 
Soke of Peterborough 


Biddulph 
Districts 


Cheadle and Leek Rural Districts | 


Administrative County of Surrey : | 


further modifications to draft 


and Leek Urban | 


10th December, 
1954 


30th November, 
1954 
30th November, 


1954 
25th November, 
1954 


map and statement of 29th | 


April, 1952 


| 15th April, 1955 


9th December, 
1954 


| 14th January, 


16th April, 1955 


Surveying 
Authority 


East Suffolk 
County Council 


4th April, 1955 


Southampton 
County Council 


| 11th March, 1955 


Worcestershire 
County Council 


| 11th March, 1955 


| 30th April, 1955 


Districts covered 


Lowestoft and Southwold 
| Boroughs and  Lothingland 
| Rural District 

Aldershot Borough, Farnborough 
| and Fleet Urban Districts and 

Hartley Wintney Rural District 

Basingstoke and Romsey 
Boroughs, Basingstoke, and 
Romsey and _ Stockbridge 
Rural Districts 

Bewdley, Evesham and Oldbury 
(Brandhall and Rounds Green 
Wards only) Boroughs, Malvern 
and Stourport - on - Severn 





Urban Districts and Pershore | 


and Upton-upon-Severn Rural 
Districts 


i 


Date of notice 


applications 
to Quarter 
Sessions 





5th November, 
1954 


29th October, 
1954 


22nd November, 
1954 


3rd December, 
1954 


2nd December, 
1954 

25th November, 
1954 


31st December, 
1954 





30th December, 
1954 


| 
| 
| 





| 15th March, 1955 


1955 


llth June, 1955 


29th December, 
1954 


is reserved. 
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